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Introduction 

Unprecedented cases on Matrimonial Causes especially, divorce proceedings are filed in our law 

courts today only for the petitioners to realise that they cannot get any legal remedy due to the nature of 

the marriages celebrated. This also, has affected most ancillary reliefs of maintenance, custody and 

settlement of property upon divorce, plus all other rights and duties that accrue to the individual spouse 

upon divorce, all emanating from the engulfing confusion of the rights, duties and privileges of parties 

vis-a-vis the different forms of marriages. Many number of years, quantum of energy and finance are 

dissipated and expended by petitioners and courts only to realise that they amount to nullity due to 

wrong choice of courts or wrong assumption of marital rights. 

It has therefore, become necessary for a clear cut elucidation of the term marriage, what it 

means after all according to customary law, sharia law as well as statutory law marriages; the rights of 

the parties and reliefs that will avail the individual at any point in time in marriage including 

post-divorce situations. This will help re-direct our younger generations, particularly women in their 

choice of husbands and what to expect or face in any form of marriage they have chosen. It will 

obviously reduce the high propensity for divorce occasioned by ignorance of the legal position and take 

care of social adjustments of women. 

Definition: Statutory Marriage 

The term marriage has been defined as a "legal union of man and woman. Lord Penzance in 

Hyde Vs. Hyde had defined marriage statutorily as "the voluntary union for life of one man and one 

woman to the exclusion of all others. Sections 3(1) (d) of Matrimonial Causes Act Cap 220 LFN 1990, 

has confirmed the factum of the voluntary nature of this union when in fact it provided thus: 

"Subject to the provision of this section, a marriage that takes place after the commencement of 

this Decree is void in any of the following cases but not otherwise, that is to say, where ... the consent of 

either of the parties is not a real consent because: i) it was obtained by duress or fraud or; ii)  that the 

party is mistaken as to identity of the other party, or as to the nature of the ceremony 

performed; or iii) that the party is mentally incapable of understanding the nature of the 

marriage contract; ..." 

If therefore, such consent is lacking which in turn means that the union is thus, not voluntary, 

the marriage will be rendered void. Another fact flowing from the above definition is that the 

marriage must be between a man and a woman and not otherwise Prima facie there appears to be 

nothing too wrong about this as far as this pronouncement is concerned but the current events 

emerging at different angles concurrently, have made it almost impossible for a person to safely state 

that statutory marriages must be between a man and a woman. This is because of complications 

occasioned by marriages contracted by hermaphrodites (a pure hermaphrodite has both a testes and an 

ovary and some other physical characteristics of both sexes) as well as pseudo-hermaphrodites (this 

group has either testes or ovaries and other sexual organs which do not correspond with the gonads 

which are present as chronicled by Nwogugu, E.I. (1999) and sex exchange and transformation made 

possible due to scientific medical advancement. There has been a lot of arguments and brainstorming 

on whether such persons on whom clinical surgery had been performed thus transforming them into 

'men' or 'women' as the case may be, can validly contract a marriage as envisaged by lord Penzance 

in his definition, and different conclusions have been arrived at. Thus, in the case of Corbett Vs. 

Corbett the petitioner and respondent went through a marriage ceremony in September, 1963. The 

petitioner knew that the respondent had been registered at birth as a male and had in 1960 undergone 

an operation for the removal of his testicles, most of the scrotum and the construction of an artificial 

vagina. Since the operation the respondent had lived with the petitioner as a woman. In December 

1963, the petitioner filed a petition for a declaration that the marriage was null and void, because the 

respondent was a person of male sex or alternatively, for a decree of nullity on the ground of either 
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incapacity or willful refusal to consummate. The respondent on her own prayed for a decree of nu l l i ty  on the 

grounds of petitioner's incapacity or his willful refusal to consummate the marriage. She also prayed that the 

petitioner be stopped from alleging that the marriage was void. The judge, Omrod, J., held that the respondent 

had remained at all times a biological male and that accordingly, the so-called marriage was void, as chronicled 

by Nwogugu (1999). Many other cases of this nature that came up for determination followed the decision in 

Corbett (supra) but (here was a reversal of this decision by American Court in the case of M.T. Vs. J.T where the 

court maintained that the marriage was valid having considered the words sex and gender as disparate 

phenomena. These conflicting decisions as given by both the English and American courts have gone on 

to cause confusion in trying to establish that marriages must be between a male and a female person. 

In addition to the problems created by the issue of trans-sexual ism is the emergence of same sex 

marriage in developed countries, ratified by big-time religious denominations - marriages between two adult 

males (gay) and two adult females (lesbian marriages) thus, denting greatly the definition of statutory marriages 

as advanced by Lord Penzance in Hyde Vs. Hyde (supra). 

Another derivation from Lord Penzance's definition is that the union must be for life. Sagay (1999), has 

stated that it is doubtful if one can state with same confidence that a marriage is now necessarily a union for life. 

He went on further, to state that in modern times, couples conclude marriages for various short-term objectives, 

e.g. to obtain a particular nationality for residence purposes or to obtain an exit visa from a country in which one 

of the parlies is normally resident, or of which he or she is a citizen. Such short-term marriages are nevertheless 

valid, even though the couple may go their separate ways as soon as their objectives are achieved. Moreover, 

there is nothing to prevent two people from getting married because the woman is pregnant. After the legitimate 

birth of  the child, they could (hen separate and subsequently obtain a divorce. 

The writer is in complete agreement with Sagay (1999), more particularly when contemplating the 

deceit and pretences associated with the issue of one man one wife for life when in actual fact it is an almost 

established rule of practice that ninety percent of men have tens of concubines outside their homes for whom 

they sweat profusely to maintain to the detriment of their legal wife (slave) in their different homes. The society 

is aware of this arrangements and goes on to defend the fact by saying that an average African man, is highly, 

potentially, polygamous in nature and is regarded as a good man when in fact lie has decided to respect his wife 

by having affairs outside the marriage setting rather than bringing her into the house as a 2'", 3" or 4" wife as 

the case may be. In actual fact, it will surely amount to illusion to state that the marriage under consideration is 

purely between one man and one woman to the exclusion of all others for life. 

It will be of interest to note the provisions of Sec. II and 35 of the Marriage Act that made provisions 

that neither of the parties to the intended marriage is already married to a third party under customary law, and 

the fact that the Act also provided under Sec. 35 that: 

"... no marriage in Nigeria shall be valid - where either of the parties thereto 

at the lime of the celebration of such marriage is married by native law or 

custom to any person other than the person with whom such marriage is had" 

and the resultant penalty founded on conviction of five years imprisonment 

for the infraction of the above law. It must also be observed that these 

sections of our law are mere ornamental. The offence of bigamy, which is the 

situation described above is elegantly and beautifully drawn up in our statute 

book but stand there merely as decorative. How many men in this country 

have been prosecuted for marrying another woman while their first marriages 

are subsisting? Millions of men are guilty but because the state is the 

complainant in the crime of bigamy, nobody cares. The police will be more 

interested moving into cases where "Ghana Must Go" bags will move from 

one car boot to the next, under the tables and even now more brazenly on top 

of the tables. Thus, they are busy amassing wealth to the detriment of the 

masses. 

Customary Law Marriage 

This is what is regarded by an ordinary man as a "non-legal" marriage which regrettably erroneously 

called engagement.  Eroneous and regrettable because, customary law marriage has the 
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same validity and legality as a marriage under the statute, as we shall see while considering the effects 

of such marriages later in this work. 

This is defined as a voluntary union for life of one man with one or several wives. The most 

vital and important attribute is that the man must have the capacity to take as many wives as he likes and 

he is not limited in the number of women he can marry, as this is only determined by his affluence. 

Polygamous marriages are also intended to last for life not minding the pluralistic nature of the marriage 

arrangement. 

Essential Requirements of Marriages: Statutory Marriages 

(1)        Essential requirements are those ingredients that must exist before a marriage can be declared 

valid. Their absence would simply nullify a marriage. They are briefly summarised: 

(AA) Consent of the parties - As already treated supra, once it is established that the union is 

not "voluntary", it means that consent was not obtained voluntarily and thus, must have been affected by 

either fraud, misrepresentation, threat, mistake as to identity of nature of the ceremony or the person is 

affected by unsoundness of mind maintained in Sec 3(d) of Matrimonial Causes Act Cap 220 LFN, 

1990. It is therefore, very important to note that the consent of the parties is a pre-requisite for a valid 

marriage. 
(BB) The parties to this marriage must not be within the prohibited degrees of consanguinity 

(blood relationship) or affinity (relationship through marriage) as culled from Matrimonial Causes Act, 
1970. 

 

Consanguinity Affinity 

Marriage of a man is prohibited if the woman is, or has been his: 

Ancestress Wife's mother, wife's grand-mother, wife's 

Descendant daughter, wife's son's daughter, wife's 

Sister daughter's daughter, father's wife, 

Fathers sister grandfather's wife, son's wife, son's son's 

Mother's sister wife, daughter's son, wife. 

Brother's daughter  

Sister's daughter  

Marriage of a woman is prohibited if the man is, or has been her: 

Ancestor, Descendant's brother, father's 

brother, mother's brother, brother's son, 

sister's son. 

Husband's father, husband's grand-father, 

husband's son, husband's son's son, husband's 

daughter's son, mother's husband, 

grandmother's husband, daughter's husband, 

son's daughter's husband, daughters, 

daughter's husband. 

For purposes of observance of this schedule, it is immaterial that the relationship is of the whole 

blood or half-blood, or whether it is traced through any person of illegitimate birth. 

The only exception that must be noted is that Sec. 4 MCA, 1970 enables two persons within the 

prohibited degree of affinity to get married if they so wish after application must have been made to a 

judge and having considered the circumstances, grants them special dispensation to marry themselves. 

The points to be considered by the judge must be "special circumstances" that will justify the grant of 

such permission. 

(CC) Neither of the parties must already be married. This means that any party to a subsisting 

marriage lacks the capacity to contract a fresh marriage without first dissolving the initial one 

conclusively. Even a party who has obtained a Decree Nisi (a temporary dissolution, which becomes 

absolute after three months) cannot contract a fresh marriage unless and until the Decree Nisi becomes 

absolute. Violation of this provision nullifies the marriage and attracts criminal liability against the 

parties of seven years imprisonment in line with Sec. 370 of the Criminal Code as well as five years 

imprisonment in conformity with Sections 35 and 38 of the Marriage Act.   As earlier 
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observed, these criminal liabilities are there on paper without the appropriate authority moving the full 

weight of the law to fall on offenders. The following people can contract a valid statutory law marriage 

in compliance with Sec. 3(1) (a) MCA, 1970. 

(a) Persons who are not married to a third party either under the Marriage Act or under the customary 

law. 

(b) Persons who, having been previously married under the Marriage Act have obtained valid decrees 

of divorce; and 

(c) In the case of a subsisting customary law marriage, the parties thereto so long as the statutory 

marriage is between them. If the subsequent marriage is between one of the parties to the 

customary law marriage and a third party then it is illegal, according lo Nvvogugu (1999). 

(DD) AGE - This is another factor that can invalidate a marriage. Once the person or persons 

are below marriageable age, the marriage is void. Although section 3(1) (e) of Matrimonial Causes 

Act, as well as the Marriage Act did not give any age as the marriageable age, Professor Sagay (1999), 

holds the view that it is generally believed to be the age of 16, which was the marriage age under the 

applicable English Law before the MCA was promulgated in 1970 The draftsman must have presumed 

this as the age. But in lieu of the problem created by this lacuna, (he common law ages of 12 and 14 

for boys and girls respectively have been used. 

(EE) Written consent of the father is sine qua non where either of the parlies to a statutory 

marriage, not being a widower or widow is below the age of twenty-one years But where the father is 

dead or of unsound mind or totally absent from Nigeria, that of the mother is acceptable and should 

this be impossible as a result of the points raised in the case of the father, llie consent of (he guardian 

will suffice. 

Customary Marriages 

Essential Requirement 

Customary laws are as varied as the communities that abound in Africa and Nigeria in 

particular. We are bound therefore to have variations from the different communities but the principal 

essential elements run across these communities. 

(AA)    Consent of the Intended Spouses 

This traditionally was not a very important ingredient as even up till our immediate past, 

parents take the pleasure and joy in concluding marriages for their children without blinking an eyelid 

about their different feelings. But the current strong shift as the world has suddenly turned into a 

global village has now made consent of the intended spouses a must before the marriage can be 

regarded as valid. 

In the case of Osamawoyi Vs. Osamawoyi, the Supreme Court declared the consent of (he 

bride as sine qua non and therefore, a condition precedent before a valid Bird customary law marriage 

can obtain. 

The following cases decided in different customary set-ups in Nigeria show that though the 

customs differ, there are central issues that run across as chronicled by Prof. Sagay Ogunremi Vs. 

Ogunremi, Ekiti Customary Law, Okpamim Vs. Okpamim Igbo Customary Law, Ejibaokhio Vs. 

Ejibaokhio, Ishan Customary Law, Ukperi Vs. Ukperi, urhobo Customary Eaw and Obele Vs. Iniya 

Obele and Anor, Ijaw Customary Law, all re-emphasising the absolute importance of consent of the 

parties to a marriage for it to be valid. 

(IJB)     Parental Consent 

The role of the family in customary law marriages can never be overemphasised as this form 

of marriage is an alliance not only between the spouses themselves, but also between the two families. 

Therefore, parental consent is important if the major features of bride price and hand over ceremonies 

will take place. It is therefore, very important that the consent of the parents particularly that of the 

girl's parents is obtained as it is actually the girl's family that really performs the whole marriage 

ceremony. The above position is so because, a man can actually marry a lady of his choice without 

first obtaining the consent of his own parents. 
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(CC)    Minimum Age 

There is no minimum age fixed for marriages of this nature but age of puberty has been the 

controlling age. Although the age of puberty again can differ from one locality to the other as it is 13 for 

girls and 17 for boys for the Yorubas, it could be 14 for boys and 12 for girls at some other places. It 

should be noted that child marriages particularly in the South-East of Nigeria is almost fizzled out. 

(DD)    Bride Price 

This is one factor that runs across almost the entire different customary set-ups in Nigeria 

without which a customary law marriage will be void and of no effect, for it is the giving of the 

bride-price that attaches legitimacy to the entire marital transaction. Bride price is that specific fees paid 

to the family of the girl and not the girl, and the return or repayment of this bride price brings a 

customary law marriage to its final end, in the case of non-judicial divorce as it was held in the case of 

Ezeh Vs. Omeke that a specific order dissolving any marriage under customary law was unnecessary as it 

was the refund of bride price that puts to an end all marital incidents. 

(EE)     Prohibited Degrees of Relationships 

This has already been discussed but there is need to point out that the degree of consanguinity 
may be very intense in one locality but not the other. Just as some ethnic groups can marry their first 
cousins for preservation of race and property like in Akokos, an Itsekiri will not marry a person whose 
ancestors can be traced to his, seven generations close. 

Legal Effects of Marriages 

Effects of the two systems will be treated concurrently. 

(AA) New legal rights and liabilities arise once a statutory marriage has come into effect. These 
rights and liabilities exist between the parties themselves and between either of them and third parties. 

Onsortium: Bromley (1966), says that consortium "connotes as far as possible the sharing of a common 

home and a common domestic life" and he goes on to state that, consortium can further be described as 

the duties which the spouses owe to each other, the fact of the spouse's accepting and treating each other 

as husband and wife. Thus, consortium is not lost or interrupted if for instance the fact that a man or 

woman is compelled by circumstances to live a long way away from his wife on account of his/her 

profession, trade or employment. Conversely, a married couple may still live under one roof, share the 

same common front door and entrance hall, while being in fact separated a mensa et thoro. 

This is why a husband has this right of consortium of his wife conferred upon him by this 

marriage and can instantly take out a legal action against anybody who tries to seduce or lure his wife 

away from him, or harbours his wife after she must have left her husband's house. This right also accrues 

to spouses of customary law marriages. Because consortium is that "bundle of rights" according to 

Bromley, which the spouses enjoy. We shall deal with some of these attributes of consortium seriatim: 

(aa) Change of Name: A wife has a right once this marriage has been perfected, to retain her 

husband's surname during the pendency of the marriage and even up till and after dissolution which 

dissolution could be by divorce or death. 

In the case of Cowley Vs. Cowley, the court held that a wife lias a right to continue answering 

her husband's name, and that the husband had no right to use injunction to stop her from answering his 

name unless there’s proof that ;she uses the name to defraud him and / or others. It should be strongly 

noted that, it is a customary demand for a married woman to change her surname to that of her husband. 

There is no legal obligation on her compelling her to change her name. 

(bb) Duty to cohabit: This duty to cohabit is primary and fundamental, but not absolute as 

circumstances may prevent the spouses from cohabiting. Cohabitation is not interpreted to mean 

husband and wife physically living together under one roof. Employment and nature of job may create 

situation making it impossible for the parties to live together under one roof. Example would be 

situations where one of the spouses is in a military service abroad, business abroad, etc. 
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(cc) Sexual Intercourse: Each spouse owes the other a duty to satisfy that other's reasonable 

demands for sexual intercourse as Obi (1966) has argued, and in fact to consummate the marriage, and 

this duty continues throughout the period of the marriage. This right of parties to sexual intercourse 

must be exercised reasonably bearing in mind the health and (he dispositions of the other party, for 

S.N.C. Obi (supra), has maintained that "reasonable demands'' are questions of fact to be determined 

with references to the ages, health, temperaments and biological needs of the parties, as well as such 

extraneous factors like extremes of temperature and what is regarded as the norm in the local 

community generally and among the class to which the couple concerned belong in particular. 

He also went on to posit that excessive demands could amount to cruelty especially, if the 

other party's health is thereby affected adversely while on the other hand, refusing reasonable demands 

like practicing coitus interruptus in spite of protest from the other party, could be injurious to health 

(physical and mental) and so constitute cruelty. 

In the years past, a husband customarily had a right to compel sexual relationship with his wife 

by the application of reasonable force. Reasons were adduced for the usage of this reasonable force 

which included that the man may not be able to determine whether this refusal was final or genuine or 

just an exhibition of ingrained modesty reflective of past lifestyle; or just one of the calculated moves 

aimed at extracting those unfulfilled promises from the man. But it is now a common knowledge that a 

husband no longer has such a right to use any force (reasonable or otherwise) to extract carnal 

connection of his wife. Where he does, he will be held guilty of indecent assault. Many schools of 

thought and activists have kicked against this lesser crime that is ascribed to an act which is clearly 

rape and nothing more. This is so because carnal connection which is obtained without consent or 

consent obtained by fraud, force, duress or misrepresentations amounts to no consent and consequently, 

the act surely amounts to rape. The writer is of the opinion that rape is rape and it is immaterial who 

commits it and against whom it is committed. Therefore, the provisions of Sec. 6 of the Criminal Code 

that exempted carnal connections from husbands and wives of both statutory and customary law 

marriages from the purview of rape has given men (husbands) legal authority to sexually molest their 

wives without facing any serious criminal liability. 

(dd) Mutual Protection/Defence: Professor Okonkwo (1980), has maintained the position of 

criminal law where he clearly showed that our law has empowered a citizen with the right to defend 

himself or herself using reasonable force as is necessary or adequate to the defence, and thus where a 

person reasonably apprehends death or grievous bodily harm, he/she may use such force as may even 

cause the assailant death. On the same breath, a spouse of both statutory and customary law marriage 

may in aiding the spouse who is assaulted use such force that is adequate and necessary to defend him 

or her. A spouse may therefore in resisting violence that is threatened against his/her spouse before 

him/her use force to resist the actual and unlawful violence as seen in section 32(3) of the Criminal 

Code Act, 1916 Cap. 42. Obi (1966), has maintained that the spouses therefore owe each other, the duty 

of protection from danger to life and limb according to their abilities, which means in practice, that as 

a rule, a man owes this duty to his wife. 

(ee) Infraction of Rights of Consortium - Remedies 

The remedies are discussed as to: 

(a) One spouse's remedies against the other. 

(b) A spouse's remedies against third parties and treated under the following sub-headings. 

(ff) Enticement - We have described consortium as that "bundle of rights" which the parties 

draw from, such as services, society (company) companionship, love, affection, comfort, mutual 

services, sexual intercourse and assistance. There is therefore, the need to proceed against anybody 

who tries to violate these rights as stated above. The right also avails those whose marriages are under 

customary law as established in the case of Oku Vs. Oku. Indeed, for an action on enticement to 

succeed, the Plaintiff must establish that some positive acts of the defendant were responsible for his 

wife leaving him, as it is not sufficient to just show that the wife left him (the plaintiff). These positive 

acts of the defendant must have induced the plaintiffs wife into deserting and leaving the plaintiff. 

Such acts complained of must not be nebulous or hazy but must be clear and distinct and directly 

linked to the reasons for desertion of the wife. If for example a defendant tells a lady "come on sweet, I 

will change your whole world", the court will surely hold that the defendant enticed the plaintiffs 



wife with the above words. There are nevertheless exceptions to this general rule that anybody who 

violates the right of consortium by enticement is liable in damages. This exception affects 

mother-in-laws of both parties as they have parental obligations to the parties but this exception does not 

cover brother-in-laws. Also, a third party's advice that was sought and given will not amount to 

enticement more particularly where it is given a good faith and on medical ground, but where the 

plaintiffs wife does not seek the advice from a third -party who freely and gratuitously gives the advice 

which leads to the plaintiffs wife deserting, the third party is liable and not covered under the exception. 

Adultery is in fact not needed in proof of enticement but where it does exist, it only reinforces the 

factum of enticement. 

Defence to enticement would include that the defendant did not know that the enticed woman 

was married; that the defendant acted on "principles of humanity" emanating from the abusive 

relationship existing between the parties; 

(gg) Also in harbouring (when a woman who had left her husband after enticement, is 

maintained and encouraged by the enticer to continue to do so), it is immaterial that the enticed woman 

is not living in the same house with the enticer, as this is not a defence. This tort of harbouring entitles a 

husband to claim damages against the third person but there is no corresponding provision authorising a 

woman to do the same where a husband has been enticed out of the matrimonial home and harboured by 

the enticer. 

(hh) Adultery 

Section 33 of the Matrimonial Causes Act Cap 220 LFN, 1990, has maintained that "A party to 

a marriage, whether husband or wife, may in a petition for dissolution of the marriage alleging that the 

other party to the marriage has committed adultery with a person or including that allegation claim 

damages from that person on the ground that that person has committed adultery with the other party to 

the marriage, and subject to this section, the court may award damages according to section 31 of the 

same law. 

The interesting aspect of this provision is that the section authorises the parties to the claim of 

damages for adultery, but this claim for damages for adultery must be made in a petition for divorce. 

Therefore, we do not have a separate claim for damages for adultery unless it is within a petition for 

divorce. It cannot even be embedded in a petition for judicial separation as was held in the case of 

Bamgbala Vs. Bamgbala as well as Aja Vs. Aja. If the innocent party condones the adultery, damages 

will not be awarded, and if the adultery complained of had lasted more than three years, the court will 

not award damages. In Williams Vs. Williams the Supreme Court refused to consider the award of 

damages on the ground that the petitioner could not establish that the adultery complained of took place 

within three years from the date of the petition. The major essence of award of damages is for 

compensation on the injured party for loss of consortium, and to massage the honour and respect that 

have been desecrated by the said adultery. 

Finally, on consortium, two conditions can suspend consortium: 

(1) Where the parties agree to separate which agreement is embodied in a separation deed and; 

(2) Where there is an order of Judicial separation from a court of competent jurisdiction.  This order 

effectively halts that aspect of consortium called cohabitation. 

(aa) Contracts Between Husband and Wife 

It is a common knowledge that because of the principle of "Unity of husband and wife", a wife 

had no capacity to contract with her husband and third parties, as the woman cannot be sued by a third 

party without joining her husband. We are grateful to the Married Women's property Act of 1882, which 

in its section 1 and 12 conferred such rights on women and is applicable to both Eastern and Northern 

States. A woman, thereafter, had capacity to enter into contract with third parties (indeed anyone 

inclusive of her husband), and actions could be maintained against her without her husband being made a 

necessary party. For there to be a contract between husband and wife, the court must be satisfied that the 

parties had intention of creating a legal relationship. Thus, the courts are not in a hurry to declare that 

there is a valid contract when the issues relate to domestic matters. The onus therefore lies on the party 

alleging valid contract to state that the issues do not fall within domestic circles and that they intended 

that they be bound legally.   Again, public policy rule must control 
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contracts between husband and wife.   Nwogugu (1999) has maintained that it is contrary to public 

policy for husband and wife to contract before marriage not to live together. 

Wife's Authority to Pledge Husband's Credit 

A wife, whose husband has deserted, or treated with cruelty that she is forced out of her home, 

is conferred with legal authority to pledge her husband's credit for necessaries reflecting her station in 

life, unless she is provided for appropriately or adequately. While this situation is so for a wife of a 

statutory marriage, it is not so with the customary law wife. This right does not include borrowing 

money on her husband's credit in law not minding the fact that this same right will avail her in equity 

where she is faced with desperation and no remedy in sight. In Negbemhor Vs. Negbenebor the court 

was emphatic when it slated that where goods which had been supplied to the spouse are not the 

necessities of life, the lender of the money may be disallowed from recovering the money from the 

husband. 

Marriage does not ipso facto confer on the wife the right to be an agent of the husband except 

under the following conditions: 

a) Wife's express authority - by the husband. 

b) Wife's apparent authority - In the course of conduct. 

c) Wife's usual authority - presumption of facts. 

While the above is so, these could be terminated by express prohibition by the husband; the 

husband's insanity, as the court held in Younge Vs. Toynbee that the authority conferred upon and 

exercised by the agent is determined once the principal becomes a lunatic and it does not matter 

whether the agent is aware of the lunacy or not; and the death of the husband. This is because, at this 

point of this authority exercised by the wife, there was no longer the husband, as the principal. 

Husband and Wife in Tort 

There is uniformity throughout Nigeria that spouses cannot sue themselves for a tort committed 

on each other, but there is a provision that a woman can sue anybody including her husband for the 

protection and security of her property as if she was a femme sole as established in the case of 

Asomtigha Vs. Asomugha. But in relation to third parties, a married woman can sue and be sued as 

authorised by Sec. 12 of the Married Women's property Act of 1882, which applies throughout the 

entire country with the exception of Lagos, Ogun, Oyo, Ondo and Bendel States where authority is 

derived from Western Nigeria Married Women's Property Law, 1958. 

Husband and Wife in Criminal Law 

The unity and harmonious growth of families are the primary focus of our courts and laws and 

all steps are taken to maintain the sacredness of marriage institutions. To this effect, in an Act marriage, 

husband and wife are regarded as one once they are living together and therefore none can steal from 

each other. None of them will incur criminal liability with respect to their property once the act 

complained of was not done to defraud or injure the other person. No criminal l iabil i ty  will attach to 

them for conspiracy once a third party is not involved but would automatically be liable once a third 

person is established to be involved. Thus, a husband and wife of an Act marriage (this defence is not 

available to customary marriages) will be open to criminal charges if they committed an act of 

conspiracy with their son or daughter, ward or servant provided that the latter had attained the age of 

criminal responsibility as advanced by Obi (1966). It is very unfortunate, that spouses under the 

customary law, Islamic law do not enjoy this immunity. 

The spouses while living together cannot bring criminal actions against each other, cannot 

become an accessory by helping or assisting the other who commits the offence, to escape punishment. 

Either party may voluntarily give evidence against the other, in the case of adultery, or if called by the 

other party; but shall not be compelled to do so if it will show that a child born to the wife during the 

marriage was illegitimate maintained by Onoka (2003). 
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Spouses and Law of Evidence 

Section 2 (1) of the Evidence Act confers special consideration to spouses of statutory marriage. 

In civil proceedings, husbands and wives are competent witnesses and even in criminal cases, they are 

competent to testify, as each spouse is a competent witness for the other. 

A husband or wife is not duty bound to disclose any communication made to him or her during 

the marriage. No disclosure of any such communication is allowed unless consent of that spouse is first 

had and obtained. Communications between husbands and wives are privileged and the law takes 

adequate steps to ensure total confidentiality in spousal relationships. 

Recommendations 

In order to obviate these problems occasioned by ignorance of the different forms of marriages, 

duties and rights, the following recommendations are advanced: 

(a) Basic arid elementary knowledge of marriages in Nigeria, attributes, essential ingredients, rights and 

duties must be included in the National Curriculum for both secondary and tertiary institutions. 

(b) There must be other informal forms of educating the public on the marriages and consequences 

which will be directed towards other members of the public outside school setting. 

(c) Public enlightenment campaigns, educational programmes carried out by government and non-

governmental organisations, all targeted towards the public on the problems of ignorance of 

marriages and consequences must be introduced. 

(d) Parents must be specifically targeted so that they know the effects of such marriages. 

(e) Marriageable age must be standardized to a minimum of 20 years so that both parties will 

understand the import of any decision taken by them. 

(f) Government must be involved frontally on this issue and mainstream the dangers of noncompliance 

in their policies. 

Conclusion 

Professor Nwogugu (supra), had observed that Criminal Code Act and Evidence Act confer 

special defences only on husbands and wives of statutory marriages, evidenced in the different defences 

available in criminal charges to a wife of a statutory marriage and a wife under customary law. He 

maintained that, while a wife of a statutory law marriage can plead in defence to a criminal charge that 

she was compelled by her husband to commit the wrongful act in his presence, this defence is not 

available to a wife of a customary law marriage who has to fall back upon the defence that she did the 

act in order to save herself from immediate death or grievous bodily harm threatened by some other 

persons. The eminent professor of law posited that such distinction is not necessary as the two forms of 

marriages in Nigeria under the systems (statutory and customary) are valid and binding. The writer is in 

total agreement with the views of the eminent professor of law as this practice is not only primitive, 

negative and anti-developmental, it is purely discriminatory thus running contrary to the all welcomed 

global song of total elimination of discrimination against women in all spheres of life. 
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